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BRIEF ON BEHALF OF APPELLEE 
STATEMENT OF CASE 

The appellant herein was adjudged in contempt 
of court on March 10, 1925, for having violated an 
order of injunction pendente lite, filed May 10, 
1923, restraining appellant, John Winston, and one 
Peter Loftus from “ manufacturing or selling or 
keeping or bartering; and from permitting to be 
manufactured or sold or kept or bartered, intoxi¬ 
cating liquor, etc., * * * and from removing 

or in any way interfering with the liquor, furni¬ 
ture, other things, or property upon said premises 
used in connection with the violation, etc.” Under 
the finding of the Court, the appellant was ordered 
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to pay a fine of Five Hundred Dollars ($500.00), 
and on default of payment to be imprisoned for 
thirty days. 

The ease came on for hearing on December 12, 
1924, under an information in the cause, charging 
a violation of the order of injunction pendente lite. 
In support of the information, the Government of¬ 
fered evidence that on November 13, 1924, the wit¬ 
ness, Thomas Isaac, after having been searched to 
ascertain whether or not any intoxicating liquors 
were on his person, and no such liquors being found 
on his person, was given marked money and sent to 
the premises wherein the appellant was employed. 
That the witness was held under observation as 
he entered the premises, by police officers who 
testified in the case and that he, a short time 
thereafter, was observed coming out of the said 
premises and when met by the officers he turned 
over to them one-half pint of intoxicating liquor 
which he had bought from the appellant in this 
case. It was further shown that the witness, 
Thomas Isaac, gave the money which he received 
from the officers to the appellant as payment for 
the half pint of liquor which he purchased. It was 
also shown in the evidence that, as a result of that 
sale made at the premises, a search warrant was 
thereafter procured and the premises raided by 
the officers who had sent the witness, Thomas 
Isaac, to the premises; that when the raid was 
made, there was found in the cash register, behind 
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the bar, where the appellant admitted he was em¬ 
ployed, the marked money which the officers had 
given to the witness, Thomas Isaac, before he went 
in to make the purchase. 

Subsequent to the hearing in this cause, a mo¬ 
tion was made for the reopening of the case, on the 
ground of newly discovered evidence. The new 
evidence shown to the Court was an affidavit made 
by the witness, Thomas Isaac, and given to counsel 
for the appellant, in whicli affidavit Isaac stated 
that he was mistaken as to his identification of 
Winston, and that he did not remember seeing him 
in the premises on the date aforementioned. The 
Court declined a rehearing of the cause and from 
that refusal of the Court for a rehearing or a new 
trial of the issues, the appellant takes this appeal. 

ARGUMENT 

Appellant, in his brief, sets forth three assign¬ 
ments of error, but because of their interrelation, 
treats them as one, and appellee adopts his mode of 
presenting the argument. 

Appellant cites the case of Rich v. Mark, 42 
AY. L. R., 419 (which was merely a memorandum 
opinion filed by the lower court), as indicating the 
test of facts sufficient to warrant a new trial on the 
ground of newly discovered evidence. The tests, 
as therein set forth, are undoubtedly proper ones 
in determining such a motion, but appellee respect¬ 
fully suggests that test No. 6 absolutely defeats 
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appellant’s contention. Test No. 6, as set forth in 
the aforementioned opinion, is “It must not be 
merely impeaching or contradicting the former evi¬ 
dence.” The law applicable to the granting of new 
trials in causes in this District, appears to be defi¬ 
nitely settled, as shown by the following cases: 

The action of a trial court in granting or 
refusing a new trial is not reviewable. 

Columbia Ry. Co. v. Cruit, 20 App. D. C., 
521, 30 W. L. R. 776. 

West v. U. S., 20 App. D. C., 347, 30 
W. L. R. 582. 

Price v. U. S., 14 App. D. C., 391, 27 
W. L. R. 320. 

Paolucci v. U. S., 36 W. L. R. 2. 

, Brown v. Bradley, 6 App. I). C., 207, 23 
W. L. R. 293. 

Thomas v. Presbrey, 5 App. D. C., 217, 23 
W. L. R. 123. 

District of Columbia v. Wilcox, 4 App. 
D. C., 90, 22 W. L. R, 623. 

The setting aside of a verdict and grant¬ 
ing a new trial is within the sound discre¬ 
tion of the trial court and its exercise of 
such discretion will not be disturbed on ap¬ 
peal, unless it clearly appears that the 
bonds of such discretion were exceeded. 

Woods v. Richmond and D. R. Co., 1 App. 
D. C., 165, 21 W. L. R. 635. 

Keely v. Moore, 22 App. D. C., 9, 31 
W. L. R. 339. 

Mandes v. Midqett, (App. I). C.) 48 
W. L. R. 38. 
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Wells Fargo and Co. v. Zimmer, 186 
Fed. 130. 

Ruckle v. American Car and Foundry Co. 
194 Fed. 459. 

It will be remembered, as shown in the state¬ 
ment of the case, that in addition to the testimony 
of Isaac himself, the Court had before it the testi¬ 
mony of the Officers as to the giving of marked 
money, and of the subsequent finding of that 
marked money in the cash register behind the bar 
where the appellant worked. Therefore the Court 
might well, and undoubtedly did find that assum¬ 
ing that the witness Isaac lied at the time of the 
hearing, it would as well be assumed that he was 
lying in the affidavit, and that the surrounding 
evidence tended more to substantiate his testimony 
at the hearing then it did that in the affidavit. 

CONCLUSION 

It is therefore urged that the judgment of the 
lower court should be affirmed and that no new trial 
should be ordered. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

William H. Collins, 

Assistant United States Attorney. 
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